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NARODNAYA PUBLISHERS

In 2007, Narodnaya Publishers, a Ukrainian corporation of the following address Tiraspolskoe str 16, 65008-Odessa, purchased a used Heidelberg Speed Master 102-SP&L, Series No. 533138 (the ‘‘Printing Machinery’’) from Edmonton heavy printing Corporation (‘‘Edmonton’’), a Canadian company based in Edmonton-Alberta. 

The Printing Machinery was located in Edmonton-Alberta.

Narodnaya Publishers arranged for the carriage of the Printing Machinery through a freight forwarder in Edmonton, Seaway International Corp. (‘‘Seaway’’), which in turn booked the shipment with Sky shipping through the freight forwarder Rhino express  in Edmonton (‘‘Rhino Express’’). On or about August 16, 2007, Sky shipping issued a booking note (the ‘‘Booking Note’’) to Ocean Express which states:

THE TERMS, CONDITIONS, EXEMPTIONS AND EXCEPTIONS OF THE SKY SHIPPING BILL OF LADING FOR OCEAN TRANSPORT OR MULTIMODAL TRANSPORT ARE HEREBY EXPRESSLY INCORPORATED INTO THIS BOOKING CONFIRMATION.

Clause 6 of the Sky shipping Bill of Lading, available on the sky shipping website, sets forth the circumstances under which the carrier (Sky shipping) will be liable for loss or damage during the carriage of goods. Section 6.2 states that liability of the carrier when the stage of the carriage during which loss or damage occurred is known shall be determined:

6.2(b) in case of any shipments to or from Canada by the provisions of COGSA 1978 if the loss or damage is known to have occurred during Carriage by sea to or from Canada or during Carriage to or from a container yard or container freight station in or immediately adjacent to the sea terminal at the Port of Loading or of Discharge in ports Canada. . . .

6.2(c) The goods are received loaded stowed carried discharged and otherwise handled and kept by the carrier under and subject to (a) the rules common known as the Hague-visby rules and herein after called’ the rules) set out in the scheduled to the carriers [sic] of goods  by sea acts 1978,save as follow:- (i) each vehicle (whether consisting of a single unit, an articulated unit or a trailer o semi trailer) together with any containers(s) flat(s) pallet(s) package(s) or other equipment  and together with their respective contents (if any) shall be deemed to be one package  or unit for the purposes of article IV, Para 5(a) of the rules;(ii)the carrier shall be entitled to limits its liability to 10000 Frs. per package or unit, and par.5(a) shall be read as though the words or 30 frs. per kilo of gross weight of the goods lost or damaged, whichever is the higher were deleted;(iii) the value of a franc shall be defined in the sterling Equivalent order made by the secretary of state pursuant to sec.1 (5) of the carriage of goods by sea acts of 1978 enforce at the time the loss or damage occurs;(iv) art. IV para.5(c) [sic] of the rules shall be detected.

Clause 26 of the Sky shipping Bill of Lading provides as follows:

26. Law and Jurisdiction Whenever clause 6.2(d) and/or whenever COGSA 1978 applies, whether by virtue of Carriage of the Goods to or from Canada or otherwise, that stage of the Carriage is to be governed by UNCITRAL model law in accordance with (London Maritime arbitrator’s association) LMAA terms 2006 Terms current at the time when the arbitration proceedings are commenced. In all other cases, this bill of lading shall be determined by the English High Court of Justice in London to the exclusion of the jurisdiction of the courts of another country.

The Printing Machinery was packed for shipping in four containers provided by Sky shipping identified by the following numbers: 

(i) Container No. MSKU 8502736;

(ii) Container No. TRIU 8932686-0;

(iii) Container No. GSTU 2608422 (collectively the ‘‘Ukrainians Containers’’); and

(iv) Container No. MSKU 9065081 (the ‘‘Manitoba Container’’).

The Ukrainian Containers were trucked from Edmonton to Prince Albert and carried by rail to Manitoba, arriving at the Sky shipping sea terminal between August 16th and 17th, and loaded on board the M.V. Sky dolphin  (the ‘dolphin’’) for carriage to Odessa Ukraine.

Due to limited space on the train from Prince Albert, the Manitoba Container containing the electronic unit that operates the Printing Machinery did not arrive at the New Orleans rail container terminal until August 23, 2007, and was not delivered to the Sky shipping sea terminal until August 25, 2007. The Dolphin had a cargo loading cut off date of August 22, 2007.

On or about August 24, 2007, Sky shipping issued bill of lading no. SJ1711168 (the ‘‘Sky shipping Bill of Lading’’) reflecting carriage of the Ukrainian Containers from Edmonton to Odessa City, Ukrainian. The Sky shipping Bill of Lading is a ‘‘straight,’’ non-negotiable bill of lading. It identifies Defendant Rhino Express Edmonton (‘‘Edmonton Express’’) as the shipper and Defendant Narodnya Publishers as the consignee and notify party.

On August 24, 2007, the Dolphin set sail from Manitoba to Odessa Ukraine with the three Ukrainian Containers aboard, which were discharged in sound condition at Odessa Port Ukraine, on December 26, 2007. However, because the cargo was not cleared through Customs, the three containers were seized by customs authorities and held for several months. The containers therefore incurred significant demurrage, storage and other charges.

On August 29, 2007, Hurricane Katrina made landfall in Manitoba, resulting in severe flooding and damaging the Sky shipping sea terminal, which subsequently had to discontinue operations for several weeks. The Manitoba Container therefore remained in Manitoba.

On or about September 20, 2005, Seaway issued bill of lading no. SWO10753-01 (the ‘‘Seaway Bill of Lading’’) reflecting carriage of all four (4) containers aboard the Dolphin. The Seaway Bill of Lading identified Edmonton heavy printing, the seller of the printing press, as the shipper, and Narodnaya Publishers as consignee. The Seaway Bill of Lading identifies Seaway Shipping, S.A. as the notify party.

By mutual agreement, the Manitoba Container was picked up to permit Narodnaya Publisher’s cargo underwriters to determine the extent of any damage. An initial joint survey took place on November 9, 2007; at the Cajun Distribution facility in Ontario. The survey did not reveal any obvious damage to the electronic components of the printing press. The surveyors jointly recommended that the components be assembled with those in the three containers in Ukraine, at which time the press should be run and tested for damage.

On or about October 26, 2007 and October 27, 2007, respectively, Narodnaya Publisher filed two actions in the Second Maritime Court of Panama (‘‘Panamanian Court’’), (the ‘‘Panamanian Actions’’) for damages incurred for failure to deliver the Manitoba Container to the Port of Odessa in Ukraine. The first action, an in rem action against the Dolphin, claimed damages for US $8,415,000 and sought an Order of Arrest against the Dolphine. On the same day the in rem action was filed, the Panamanian Court issued an Order of Arrest against the Dolphin. Counsel for Sky shipping petitioned the Panamanian Court seeking to suspend the Order of Arrest and offering a US $10,000,000 cash bond as security in lieu of the arrest of the Dolphin. Narodnaya Publishers agreed to accept the cash bond of that amount and agreed to file a joint petition with Sky shipping seeking the suspension of the Order of Arrest of the Dolphin in exchange for the cash bond. On the same day the in rem action was filed, October 26, 2005, the Panamanian Court ordered the suspension of the Order of Arrest.

The second Panamanian Action is an in personam action against Sky shipping which also claims damages for US $8,415,000. In conjunction with the in personam action, Narodnaya Publishers petitioned for an Order of Arrest of the M/V Sky Carolina (the ‘‘Carolina’’). Two days following the filing of the in personam action, on October 29, 2007, Narodnaya Publisher and Sky shipping filed a joint petition asking the Panamanian Court to accept the same US $10,000,000 bond posted by Sky shipping in the in rem action as security in the in personam action in lieu of the arrest of the Carolina. On October 29, 2007, the Panamanian Court ordered the suspension of the arrest of the Carolina.

Sky shipping has filed motions in the two pending actions in Panama to require Narodnaya Publisher to proceed in the Arbitration in London, on the merits pursuant to the forum selection clause in the governing contract of carriage. Decisions denying these motions are now on appeal and still pending in Panama.

On October 30, 2008, Narodnaya Publishers commenced an action in the Supreme Court of Ukraine relating to the same loss and citing the Booking Note. Sky shipping has moved to dismiss based upon the forum selection clause in the contract of carriage and in view of the prior actions filed in Panama, which motions remain pending.

On November 10, 2008, Sky shipping filed its preliminary submission of the claimant before the London Maritime Arbitration. On November 22, 2008 Sky shipping filed an amended submission and on December 15, 2009 an order of attachment was signed in the amount of $650,000.

On December 27, 2010, Sky shipping filed a Second Amended submission seeking: 

a) an injunction enforcing the forum selection clause in the contract of carriage

b) damages arising from the commencement of actions in Panama prohibited by a service  contract incorporated in the contract of carriage,

c) damages resulting from abuse of process in the actions in Panama,

d) a declaration that Sky shipping is not liable for any damage to the printing machinery

e) enforcement of COGSA limitations of liability, 

f) damages for demurrage, storage and other charges incurred on the containers,

g) attorneys’ fees

h) Indemnity from freight forwarders.

On January 9 2010 Narodnaya filed a preliminary submission of the Defendant before the London Maritime Arbitration Association in requesting the Association to adjudge and declare:

a) The attachment should be vacated because Sky shipping’s claims are tort claims, not maritime claims, and as such do not fall within the Court’s Maritime jurisdiction.

b) That the amendment submission should be dismissed on the grounds of international comity based on the assertion that the Second Maritime Court of Panama determined that it had jurisdiction over Sky shipping and issued an Order of Arrest against the Dolphin

c) that the claims in the Amendment submission and the claims pending in Panama arise from the same set of facts and stem from the same dispute, and will require much of the same evidence and many of the same witnesses.   

d) That Sky shipping violated the whole purpose of the Hague-Visby Rules

e)  The Amendments submission should be dismissed on several grounds

(i) The Association lacks subjects matter jurisdiction over Sky Shipping’s claims.

(ii) Narodnaya Publisher is not a party to the Sky shipping Bill of Lading and there fore can not be bound by its forum selection clause and that claims brought by  Narodnaya Publishers against Sky shipping in the Ukraine and Panamanian Actions are not subject to the forum selection clause in the Sky shipping Bill of Lading because Narodnaya Publisher is not a party to that contract

(iii) Even if it is a party to the Sky shipping Bill of Lading the forum selection clause does not preclude the Panamian actions

(iv) Failure to state the claims

REGIME

COGSA: applying the unification of Certain Rules relating to Bills of Lading signed in Brussels on 25th August 1924 (Hague Rules) as amended by the protocol singed at Brussels on 23rd February 1968 (Hague-Visby Rules)

Ukraine is a signatory, but its government has not yet ratified this Convention.

Bill of Lading legislation: Sea Carriage Documents Act1978  

Arbitration law: UNCINTRAL MODEL law 

Note:

The case is just a hypothetical has got no any direct or indirect relationship with Ukraine or Canada 

